The rule of law in China: progress and concerns
In recent years, China has become a global leader due to its surging economy, which is now number two in the world 1 and positioned to become the largest in the next decade. 2 The fact that some people have mistakenly considered China to have already overtaken the USA economically is a testament to China's growing influence and prominence internationally. 3 China's emergence on the world stage is all the more significant in that some observers believe that the USA and other major countries have a declining interest in, or ability for, serving as global leaders. 4 The Chinese legal model It seems likely that as China rises in strength and visibility, its legal systemça structure of recent inventionçwill begin to influence legal developments in other countries. 5 Struggling nations seeking to replicate China's progress 6 may logically assume that a legal infrastructure such as China's is not only conducive to economic success but also insulated from the perils of liberal democracy, including the dangers posed by vigorous internal dissent and shifting public opinion. 7 However, the contours and implications of the Chinese legal model are far from clear. The Chinese legal system is complex, quickly changing, and, in many respects, incomplete.
8 Indeed, it is unclear whether, even in areas as Rule of law in China and the prosecution of Li Zhuangbasic as tort law 9 and criminal law, 10 China will succeed in establishing a legal system that embodies the procedural safeguards, enforcement mechanisms, ethical standards, and respect for human dignity that are essential to any legal regime that is consistent with the rule of law.
11 Whether China adheres to the rule of law is critical not only to the roughly 1.3 billion people in China but also to persons in other nations, particularly underdeveloped countries.
12
This is true because, for better or worse, it is likely that China will 'greatly influence the destiny of the global community during the 21st century and beyond.' 13 China has made great progress in crafting a new legal system from the wreckage of the Cultural Revolution and other initiatives that failed during the period of Communist isolation. However, China still faces challenges in making legal provisions effective as organizing principles, social constraints, and avenues for redress.
The long shadow of the Cultural Revolution
One example of the kinds of problems that threaten the modernization of the Chinese legal system is the recent prosecution and swift conviction of Li Zhuang, a prominent defence lawyer, which some said hearkened back to the lawlessness of an earlier era.
14 During the catastrophic decade from 1966 to 1976, now known as the Chinese Cultural Revolution, 'the law schools were closed, the legal profession was obliterated, and there was no adherence to ::: [the] Rule of Law.' 15 As Fordham University professor George W. Conk notes, 'the contemporary history of Chinese law began only in 1978, when Deng Xiaoping instituted a policy of legal reform in the wake of the lawlessness of the Cultural Revolution.' 16 Li's arrest after visiting his client, an alleged mob boss, shocked many Chinese legal professionals and academics because the two-and-a-half week rush from arrest to conviction sacrificed many of the procedural safeguards that are deemed basic in developed legal systems. 17 
The case of Li Zhuang
The Chongqing gang trials Chongqing, a major metropolis of 30 million people in southwest China, 19 has been infamous in recent years for organized crime and corruption. 20 In response to the prominence of powerful gangs, local Communist party leader Bo Xilai undertook a series of feverish crackdowns on organized crime called the da hei or the smash back. 21 Bo, the son of an esteemed revolutionary who once occupied a high office in the Chinese government, 22 was able to create a national reputation from the da hei. 23 Bo had hoped that his maverick reputation would blossom into a position on the Politburo, China's multi-member ruling body. 24 However, a mixture of resistance and family scandals derailed this ambition.
During the course of the da hei from 2009 to 2011, 4,781 people were arrested, including gang members, police and governmental officials, judges, and a former deputy police commissioner. 25 Although this crackdown proved effective against crime, many onlookers were troubled by the erosion of China's nascent efforts to establish the rule of law because the Chongqing legal proceedings ignored both Chinese procedural and substantive law. 26 An example of the extreme tactics that were used during the da hei was the prosecution of Fan Qihang, who was charged with numerous felonies, including the commission of murder. 27 In an interview before his death, Fan claimed that he had been held in a military camp for five months and was often shackled to an iron bar that left his toes barely touching a 
Obstacles faced by defence lawyers
The da hei worsened the environment for criminal defence attorneys in China, a country where, according to an article in the New York Times, 'imprisoning, deregistering, or beating lawyers for doing their jobs is becoming commonplace. ' 33 Critics alleged that the Chinese courts were not independent and were subject to interference from administrative bodies. 34 True, China's criminal justice system is relatively new as the modern Chinese legal system is barely 30 years old. 35 Yet, there is evidence that criminal defence work in China 'is not only difficult but also dangerous' and that defence lawyers 25 LaFraniere (n 18); Xuan Niu, Interview with Chu Zhaoxin, Journalist of the Southern Weekly, Guangzhou, China 5http://www.cardiff.ac.uk/jomec/resources/ChuZhaoxinInterview.pdf4 accessed 10 October 2012. 26 LaFraniere (n 18). See also He (n 14). 27 LaFraniere (n 18). 28 Ibid. 29 Ibid. 30 Ibid. sometimes face 'obstruction, harassment, intimidation, and even physical abuse' at the hands of police.
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Criminal defence attorneys must confront what are referred to as the three difficulties: the challenges of (1) meeting with their clients; (2) accessing case files; and (3) obtaining evidence. 37 In addition, defence lawyers risk the real possibility of criminal sanctions due to what is called 'Big Stick 306.' This term is a moniker for Article 306 of the People's Republic of China (PRC) Criminal Law, which subjects lawyers to imprisonment for up to seven years for persuading clients to testify falsely. 38 The danger for lawyers lies in the fact that Article 306 can be loosely interpreted. It potentially encompasses instructing a client to change his or her testimony from what was said earlier in a confession to the police, even when there are legitimate reasons for doing so. 39 Due to these various obstacles, providing effective criminal defence representation in China is extremely challenging.'[W]itnesses appear at trial in only 1 percent of cases,' a fact that undoubtedly contributes to China's 99 per cent conviction rate.
40
Lawyers in China: independent or subservient?
In China, there is considerable tension between the country's desire for stability and the need for lawyers to render legal services. 41 It is said that the Chinese government fears lawyers who defend clients because they are seen as threatening social stability. However, the government also knows that lawyers play an indispensable role in modern China by drafting and implementing the laws, and engineering the commercial transactions, that foster economic growth.
42 China has been accused by some critics of pursuing a policy of promoting the rights of lawyers on paper, while, in practice, ensuring that lawyers remain subservient to the state. 43 An example of this dichotomy between independence on paper and subservience in reality is China's promulgation of the 2007 PRC Law on Lawyers. This law seems to give the legal profession independence from the state and, thus, promotes the rule of law. 44 However, as seen in the Chongqing gang trials, the reality can be far different. Consequently, China has been accused of struggling to 'maintain a profession 36 
Prosecution of a prominent defence lawyer
Li Zhuang was a criminal defence lawyer for a high-powered Beijing law firm. 46 Li gained a reputation as being a tough defence lawyer because he argued in a highly visible case that the prosecution had falsified evidence. Li examined more than 1,000 pages of documents to find proof that his client's testimony was fabricated under torture. 47 After being subsequently detained by the police for five hours, Li sued the security agency for false imprisonment, 48 which only enhanced Li's reputation. In 2009, the Fayi website ranked Li as the second-best lawyer in China. 49 As a result of his high professional standing, accused mob boss Gong Mogang hired Li to defend him in Chongqing. 50 During November 2009, Li was only allowed to meet with his client twice. 51 At the first meeting, Gong told Li that he had been intermittently tortured for eight days. 52 Li recounted Gong's descriptions:
They hung him from the ceiling, so he could touch a table with his toes, but he couldn't put his heels down ::: He was hanging for a long time, so he soiled himself. An interrogator took him down, and ordered him to clean up the mess with his hands, and wipe the floor with his shorts. Then they hung him up again naked.
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When a senior policeman ordered Gong to get dressed, Gong was made to wear the same pair of shorts again. 54 Li used this evidence to argue that Gong's confession was coerced. Subsequently, Li was arrested in December 2009 on charges of fabricating evidence and instructing his client (Gong) to lie. 55 Gong was later convicted in 2010 and sentenced to life imprisonment. For three days and nights after his arrest, Li was allegedly confined to a 'tiger seat,' a chair screwed to the floor that featured braces, buckles, and a board across the lap to keep the prisoner awake. 57 During this time, the police conducted an interrogation that lasted 'dozens of hours,'according to the evidence, although Li was not beaten and was allowed toilet breaks. 58 Li's trial occurred a mere 18 days after his arrest, which Li claims was a record in China. 59 The prosecution's case centred on testimony from Gong and other unnamed sources, all of whom were unavailable for cross-examination and did not testify in person. 60 The presiding judge, Fu Mingjian, denied defence requests for the production of witnesses in court even though Fu had written a research paper in law school on the importance of the availability of witnesses for cross-examination. 61 Judge Fu cited the witnesses' unwillingness to testify as the reason for his denial, 62 despite the fact that this reason is implicitly forbidden according to the PRC Criminal Procedure Law. 63 The relevant parts of this law provide that witness testimony must be cross-examined and that all witnesses have a duty to testify unless they are unable to do so due to physical or mental impairment. 64 Further, Li Zhuang's assistant, who could have represented Li in court, was held at his home during the trial. 65 Li was convicted and sentenced to 30 months of imprisonment. 66 Confession, defiance, and disbarment Between Li's conviction and his subsequent appeal, Li confessed his guilt in an about-face that surprised many Chinese legal scholars. 67 Not only was Li's confession littered with appeals for the necessity of the Socialist state, 68 but it also contained an acrosticça recurring feature in writing that spells out a messageçstating Li's retraction of the confession. 69 Li cleverly used each sentence's first and last characters to secretly assert: 'Forced into guilty plea and a reprieve, and will certainly appeal once I'm out (of custody).' 70 The inference that the confession was part of a plea bargain was strengthened when Li's sentence was reduced to eighteen months. 71 After hearing the reduced sentence, Li angrily told the court observers that the government had broken its deal because the Chongqing officials had promised probation in exchange for the confession. 72 The value of Li's pseudo plea bargain was further weakened when the prosecutors attempted to levy additional charges against him based on allegations from former clients that Li had falsified evidence. 73 These new charges were brought more than a year into Li's sentence, and a new trial commenced 'less than two months before his jail term was set to conclude. ' 74 For Li's new trial, many of China's most renowned legal scholars served on a defence consultation team, and a member of Li's defence team broadcast the proceedings on Sina Weibo, a popular Chinese social network. 75 Prosecutors eventually decided to withdraw these charges due to insufficient evidence after the defence presented contrary facts. 76 Li was released from prison after serving his eighteen-month sentence, 77 but the Beijing Justice Bureau had already disbarred him due to his sentencing protest. 78 
Discouraging legal representation
Li later speculated that his imprisonment was intended to prevent legal interference with the da hei in Chongqing: 'It was a warning to all the lawyers in China. We're cracking down on the mafia here, no one should come here :::They were ''killing the chicken to scare the monkeys.'' They made all [of] China's lawyers so scared [that] no one dared to speak out. It was extremely terrifying.' 79 After his arrest, the mainstream Chinese media portrayed Li as a rogue lawyer who was unethically attempting to free a mob boss. 80 after his arrest was unusual. 81 As the events played out, Li's arrest became very successful in deterring other lawyers from undertaking any work that was related to the da hei.
82

Worldwide attention and implications
Li Zhuang's ordeal soon became national and international news. Caixin, a major Chinese magazine, created a special page on its website that was devoted to covering his story and published a cover story and editorial in its print edition. 83 One website even offered minute-by-minute coverage. 84 The initial reaction to Li's arrest produced contrasting narratives. State-controlled media outlets portrayed Li as an immoral attorney hoping to get a dangerous criminal back onto the streets. 85 However, Li's quick conviction, and the Chongqing legal system's abandonment of procedural safeguards, troubled many Chinese legal observers.
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One of the most poignant critiques came from He Weifang, a Peking University professor, renowned Chinese legal scholar and activist, and member of Li's defence consultation team for the second round of charges.
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Writing to the Chongqing legal professionals, He stated: 'I now have an urgent duty to express my uneasiness and voice my concerns.' 88 He recalled studying at the Southwest University of Political Science and Law in Chongqing and how the instructors and students alike had suffered through the 'lawless days' of the Cultural Revolution. 89 In fact, he explained that many professors 'could not hold back the tears,' as everyone yearned 'for the future of building [the] Rule of Law' and preventing the repetition of the lawlessness of the Cultural Revolution.
90 After hearing about the Chongqing da hei and, in particular, Li's prosecution, He lamented 'that time has been dial[l]ed back [thirty years], that the Cultural Revolution is being replayed, and that the ideal of [the] Rule of Law is now being lost.' 91 He was specifically troubled with the participation of the legal profession in condoning the dismantling of the rule of law in Chongqing and the failure of legal education to prevent prosecutors from blatantly disregarding 81 Garnaut (n 22 He (n 14) . See also He (n 73). 88 He (n 14). 89 Ibid. 90 Ibid. 91 Ibid. procedural rules. 92 He wished that members of the Chinese legal academia had simply remained quiet rather than actively endorsing Li's prosecution and the disregard of legal rules. 93 The active participation of legal scholars in the Chongqing da hei directly contradicted their duty to uphold the rule of law:
As to this trampling on basic standards of [the] Rule of Law, you perhaps do not wish to voice your criticism, but you at least have the right to remain silent. The history of law in many countries shows that, in terms of protecting the basic standards of [the] Rule of Law, one important mission of scholars within the legal field is to provide theoretical support and reinforcement for professionals working in the field.
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The demands of the rule of law
The rule of law is a philosophic concept, an ideal against which any legal system can be measured. Perhaps more concerned with the fairness of adjudicatory procedures and the reach of legal obligations, than with the substantive content of enforceable rights, the rule of law is a flexible standard. Very different legal regimes may each comport with the rule of law. However, the fact that there are different ways of complying with the rule of law cannot obscure the essential realityçthe rule of law is demanding. As an intellectual construct, the rule of law sets goals that are difficult to achieve, and their attainment is never accidental. A legal system that falls short of the demands of the rule of law is inevitably deficient in important respects. If the shortcomings are widespread, it may mean that the legal system is corrupt or incompetent. However, even more isolated failures in complying with the rule of law indicate that a legal system is falling short of its potential.
Essential components
As with any philosophic concept, it is possible to debate the requirements of the rule of law. Some formulations of the rule of law are broad, whereas others are narrower. 95 This distinction does not mean that the concept lacks essential content but, rather, that there is room for some difference of opinion. In his cross-cultural study of the history, politics, and theory of the rule of law, Brian Z. Tamanaha found that there are three indispensable components of the rule of law. The first is the idea of 'government limited by law.'
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The second is 'formal legality.' 97 And the third is the idea that no man is 92 above the law. 98 It is possible to articulate these requirements with somewhat greater detail. Thus, a study by Vincent Johnson, one of the authors of this article, concludes that the rule of law demands that a legal system: operate transparently and consistently based on neutral principles that manifest due concern for the correctness of decisions; provide fair notice of what the law requires and treat all persons equally; hold governmental actors and private individuals accountable for their misconduct; and merit public respect through practices that manifest an essential respect for human dignity. 99 
Due process
In determining whether a legal system comports with the rule of law, perhaps nothing is more important than due process. In the most basic terms, due process entails both notice and hearing. Persons must have notice of what the law requires and, in defending against accusations, notice of the claims against them. Persons must also have a fair opportunity to state a legal claim or assert a defence, and this opportunity must occur before a decision is made by the adjudicatory authority. If a decision is reached before the arguments are heard and the evidence is considered, the purported observance of procedures is not compliant with the rule of law but is simply a mockery of justice.
To comport with the rule of law, legal decision making must be structured in a way that tends to ensure that results are reliable and that legal principles are applied consistently. 100 In part, this process means that parties, advocates, and decisional authorities must have sufficient time to gather and consider evidence, to consult with legal authorities, and to exercise good judgment with regard to legal matters that are often complex. Legal procedures that amount to little more than a hasty rush to judgment are a denial of due process and are thereby inconsistent with the rule of law. 101 Legal and factual errors are an inevitable occurrence in the operation of any legal system. However, the rule of law demands that legal decision-making processes must be structured in a way that minimizes the chances that errors will occur 102 and that provides a fair opportunity for correcting errors that nevertheless are made. 103 Consequently, fact-finding processes must ensure the reliability of evidentiary determinations and provide opportunities for identifying and rectifying legal mistakes. 104 In part, this process means that the application of the law to the facts must be sufficiently transparent that errors can be identified. 105 In the usual case, such efforts mean that affected individuals are entitled to learn the evidence against them as well as the reasons for a court's decision, 106 and they must have a fair opportunity to challenge the errors on appeal. 107 During the past two decades, China has made great progress in codifying substantive legal principles. 108 Such action has meant that Chinese citizens have greater notice than before of what the law requires. However, there is a huge difference between the rules on paper and what the rule of law demands. No legal system has ever complied with the rule of law merely by enacting legislative provisions. It is fair to ask whether Li Zhuang was denied due process by the Chongqing da hei. The rush from arrest to conviction, the public vilification of the accused, and the denial of an opportunity for crossexamination raise troubling questions that suggest that the prosecution of Li falls short of what the rule of law requires.
Respect for human dignity
The rule of law demands that a legal system manifest an essential degree of respect for human dignity. 109 This understanding means that the concept of the rule of law has an important moral aspect. However, it is prudent to neither overstate nor understate this requirement. The rule of law does not require a legal system to embrace all of the provisions of the American Bill of Rights or the key features of the Anglo-American judicial tradition. 110 However, it does require the system to do more than merely follow the rules. Michael Neumann of Trent University, Canada, probably offers too spare a view when he argues that '[t]he rule of law emerges, not as the quite different concepts of just rule or moral rule, but simply as rule according to law; law and order, where order is imposed, not by pushing people around, but through their understanding of the conditions imposed by legislation.' 111 While there is room for differences of opinion in regard to what respect for human dignity requires, cases in the extreme are clear. Any aspect of the legal process that constitutes torture, cruelty, or coercion violates the rule of law.
Thus, it is not surprising that numerous countries have banned the use of coerced confessions in adjudicatory proceedings, 113 held officials accountable for the torture of individuals, 114 and prohibited capital punishment or other penalties that are cruel and unusual. 115 Just as it is fair to ask whether the American use of water boarding at Guantanamo Bay was conduct that was inconsistent with the rule of law, 116 it is also legitimate to question whether the confinement of Li Zhuang to a 'tiger seat' during his interrogation process was a failure on the part of the Chongqing da hei to accord an essential degree of respect for human dignity. Equally problematic is the fact that Li Zhuang was apparently coerced into confessing. Coerced confessions are not only unreliable, 117 but their use manifests a failure to comply with the exacting standards of the rule of law. 118 
Confidence in the justice system
The rule of law is concerned not only with the handling of individual cases but also with the operation of the legal system as a whole. In particular, the rule of law calls for the institutional integrity of all legal processes. 119 To comply with the rule of law, a legal system must operate in a way that merits the confidence of its citizenry. 120 In fact, law can only play an effective role in the resolution of disputes and the structuring of relations if it enjoys the confidence of the people. 121 It is impossible for a legal system to enjoy public confidence if some persons are above the law and cannot be held accountable. The same is true if the legal system is operated in a corrupt manner, 122 if the rules are changed without notice or applied inconsistently, 123 or if processes are so opaque that people cannot understand and evaluate the conduct of the decision makers. 124 To comply with the rule of law, a judicial system must Second, according to Li Zhuang, his prosecution was intended to frighten and discourage other lawyers from representing those people who were being targeted by the Chongqing da hei, and, in fact, it succeeded in achieving this result. Such conduct is inconsistent with the rule of law because it demands that persons be able to assert whatever rights the law provides so as to ensure that they are judged according to legal principles. 140 Intentional interference with one's access to legal counsel is abhorrent to the rule of law. 141 According to news reports, not only did the responsible officials seek to ensure that other persons were denied legal representation in da hei-related cases, but they also interfered with Li Zhuang's representation by confining his assistant to his home during Li's trial.
The third troubling matter relates to confidence in the Chinese justice system, and this is a larger systemic issue. China has yet to develop the strong legal traditions, professional standards, and enforcement mechanisms that dependably protect the integrity of judicial decision making as well as the integrity of the prosecution and defence functions. For example, a recent study revealed that corruption distorts judicial decision making at all levels of the Chinese court system. 142 While there has been progress in developing professional standards of conduct for Chinese judges, procurators, and lawyers during the past decade, what needs to emerge in China are detailed professional regimes. 143 These regimes must ensure, through widespread and consistent education and enforcement, that those individuals with a role in the administration of justice act in a manner that is consistent with their responsibility. Such programs will reduce the likelihood of abuses related to criminal prosecutions and increase the public's confidence in the Chinese justice system.
Conclusion: re-examination and improvement
Whether the prosecution of Li Zhuang is a serious step backward for the rule of law in China depends upon how the story of those events is used. If the correctness of the conduct of the key actorsçthe prosecutors and the judgesçis unquestioningly accepted, or if the story is never discussed, then the legacy of the prosecution will be a sad one. However, if the case of Li Zhuang is used as a focus for a critical re-examination and a reason to call for reforms, then it can be an important and productive milestone in building the rule of law in China. It is encouraging that the Chinese government is now reviewing the prosecution and conviction of Li Zhuang and the broader issues raised by the questionable actions of the Chongqing da hei.
A useful comparison can be drawn to different, but equally serious and embarrassing, events in the USA in the early 1970s. During what became known as the Watergate crisis, it was learned that lawyers in the Nixon administrationçincluding the president himselfçhad been involved in numerous forms of criminal wrongdoing and other forms of misconduct falling far short of their high professional standards. 144 These events came on the heels of a report by an American Bar Association committee, headed by former US Supreme Court justice Tom C. Clark, which had found that the enforcement of standards of conduct within the American legal profession was 'scandalously' deficient. 145 The Clark report and the Watergate crisis were deeply troubling to those concerned with the administration of justice and clearly indicated that many lawyers, and, to some extent, the American legal system as a whole, had failed to live up to the ideals of the rule of law.
However, the Watergate crisis and the Clark report were not ignored. Together, they documented the failings of the legal profession and served as a catalyst for reform efforts within the American legal profession that are still underway. 146 Lawyers, judges, and academics called for a comprehensive reassessment of a wide range of issues related to issues of professional responsibility. In stark contrast to the era before Watergate, legal and judicial ethics are now the subject of required law school courses; knowledge of the rules of ethics is tested on the bar examinations and determines whether law school graduates will be admitted to the practice of law; lawyers in practice must annually satisfy continuing education requirements related to issues of professional responsibility; and professional standards of conduct are routinely enforced though professional discipline, 147 legal malpractice actions, 148 and other means. The Watergate crisis and the Clark report are looked back on today not as embarrassing evidence of the legal profession's failings but, rather, as the starting points in a comprehensive reform process that has enabled the American legal system to operate in a way that is more consistent with the aspirations of the rule of law. 149 The Li Zhuang case should be debated in Chinese law schools, discussed within the Chinese legal profession, and remembered for a long time to come. A careful re-examination of the many issues that the case raises and of the demands of the rule of law can be the basis for genuine improvements in the Chinese legal system.
Adherence to the rule of law is a demanding task, particularly in a country like China, with a vast population, a young legal profession, a visible role on the world stage, and an incomplete legal system. Much about the availability and enforcement of legal rights in modern China has yet to be determined.
In many fields of human endeavor, but in particularly in legal matters, progress must be built on the lessons of the past. The prosecutions that followed in the wake of the Chongqing da hei were fraught with serious mistakes. It is important that those errors not be repeated for they threaten the very foundations of the developing Chinese legal system. The errors that marred the prosecution and rulings in the Li Zhuang case must be studied and examined so carefully that their lessons will be internalized in ways that will strengthen and confirm China's commitment to the rule of law.
